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SUBJECT:
PROCUREMENT OF GOODS AND SERVICES
PURPOSE:
To provide a uniform policy that guides the acquisition of goods and services for
use at MTS.
BACKGROUND:
There is a compelling interest in ensuring that all federal, state, local, and private
funds available to MTS are captured and used timely and in a manner that is
compliant with federal and state procurement rules. To maximize the use of
federal, state, local, and private funds and to maintain a competitive posture in
seeking supplemental federal funds, MTS shall have the authority to establish and
use a flexible contracting and procurement process. MTS may use any
procurement method authorized for state or local agencies under state or federal
law. This Policy provides the framework for what acquisition and contracting
guidelines MTS shall comply with in the procurement of all of its goods and
services.
This Policy applies to San Diego Metropolitan Transit System (MTS), San Diego
Transit Corporation (SDTC) and San Diego Trolley Inc. (SDTI), collectively “MTS”.
POLICY:

52.1 Requlatory Framework

A. MTS'’s enabling legislation is codified at California Public Utilities Code 88
120220-120238. Included in MTS’s enabling legislation are various provisions
regulating procurement. In particular, MTS’s enabling legislation sets forth the
requirements for purchasing goods and services funded by federal, state, local
and private funds.

B. As arecipient of Federal Transportation Administration (FTA) funds, MTS shall
comply with all applicable FTA regulations and directives. All applicable FTA
regulations and directives that MTS shall follow may be found at MTS Board
Policy No. 52, Exhibit A.
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Metropolitan Transit System (MTS) is a California public agency comprised of San Diego Transit Corp., San Diego Trolley, Inc. and San Diego and Arizona Eastern Railway Company
(nonprofit public benefit corporations). MTS is the taxicab administrator for seven cities.

MTS member agencies include the cities of Chula Vista, Coronado, El Cajon, Imperial Beach, La Mesa, Lemon Grove, National City, Poway, San Diego, Santee, and the County of San Diego.



52.2

C.

As a recipient of California Department of Transportation (CALTRANS) funds,
MTS shall comply with applicable CALTRANS procurement requirements and
standards. All applicable CALTRANS regulations and directives that MTS shall
follow may be found at MTS Board Policy No. 52, Exhibit A.

MTS is a political subdivision and local agency of the State of California. As
such, MTS shall comply with all applicable California Government Code (Cal.
Gov. Code), California Public Contract Code (Cal. Pub. Con. Code), California
Labor Code (Cal. Lab. Code), California Public Utility Code (Cal. Pub. Util.
Code), California Civil Code (Cal. Civ. Code) and California Code of Civil
Procedure (Cal. Code of Civ. Pro.) sections that regulate how MTS shall
procure goods and services. All applicable code sections that MTS shall follow
may be found at MTS Board Policy No. 52, Exhibit A.

Procurement Standards

A.

MTS may contract with any department or agency of the United States of
America, the State of California, or with any other public agency or any private
persons or entity upon such terms and conditions as MTS finds to be in its best
interest. MTS may also join other agencies in a joint procurement to issue a
single solicitation and enter into a single contract with a Contractor.

MTS shall include all federal, state and local requirements and clauses in its
solicitations and contracts, as applicable.

No procurements shall be split into multiple small contract awards merely to
avoid rules applicable to full and open competitive procurements. However,
procurements may be split it doing so will aid efforts to foster greater
opportunities for Disadvantaged Business Enterprises (DBEs) and other small
business enterprises.

Prior to award of a contract, MTS shall certify and document that the price is
fair and reasonable in connection with any procurement action that is within the
micro purchase threshold. A price or cost analysis will be documented for
procurements that exceed the micro-purchase threshold. The method and
degree of analysis shall depend on the circumstances of each procurement.

The Chief Executive Officer, through an internal policy or procedural manual,
may establish additional standards and procedures for MTS procurements.

52.3 Procurement Methods — Full and Open Competition

A.

Micro-Purchases: $3,500 or less

MTS may conduct micro-purchase procurements without obtaining competitive
quotations. MTS shall solicit at least one documented quote. Any construction



service that is expected to be more than $1,000 but does not exceed $50,000
shall be conducted in accordance with the Section 52.3 (B) of this Policy.

. Small Purchases: More than $3,500, but does not exceed $100,000 for goods
and services and more than $1,000 but does not exceed $50,000 for
construction services

When the expected amount of the small purchase is more than $3,500 but
does not exceed $100,000 for goods and services, and is more than $1,000 but
does not exceed $50,000 for construction services, MTS shall conduct a
documented competitive procurement as identified in the subsections below.
MTS shall seek not less than three documented quotations/submissions
through a Request for Quotes (RFQ), Invitation for Bids (IFB) or Request for
Proposals (RFP) process that would permit price and other terms to be
compared.

0] Construction Services: More than $1,000, but does not exceed
$50,000

a. MTS may utilize an IFB or RFQ procurement method, whichever
is most appropriate, and award to the lowest responsible and
responsive bidder.

b. If No Responsive Bid Received - If after solicitation of bids no
responsive bids are received, the project may be performed
through direct negotiations with a responsible and responsive
Contractor.

(i) Goods: More than $3,500, but does not exceed $100,000

a. MTS may utilize a RFQ or IFB procurement method, whichever is
most appropriate, and award to the lowest responsive and
responsible bidder. For purposes of determining the lowest price,
the amount of sales tax shall be excluded from the total amount
of the bid received.

b. If Lower Price Available in Open Market — If after rejection of
bids, the Board of Directors determines and declares by two-
thirds vote that the goods may be purchased at a lower price in
the open market, the Board of Directors may proceed to
purchase the goods in the open market without further
observance of Section 52.3 (B) of this Policy.

c. If No Responsive Bid Received - If after solicitation of bids, the
Board of Directors determines and declares by majority vote that
it has not received a responsive bid, the Board of Directors may




(iii)

(iv)

proceed to purchase the goods in the open market without further
observance of Section 52.3 (B) of this Policy.

d. Procurement of Prototype Equipment or Modifications - Upon a
finding by two-thirds of all members of the Board of Directors that
a purchase in compliance with Section 52.3 (B) of this Policy.
does not constitute a method of procurement adequate for the
operation of MTS facilities or equipment, the Board of Directors
may direct the procurement of prototype equipment or
modifications in an amount sufficient to conduct and evaluate
operational testing without further observance of Section 52.3 (B)
of this Policy.

e. Source of Procurement for Replacement Goods: The Board of
Directors may direct the purchase of any goods without
observance Section 52.3 (B) of this Policy upon a finding by two-
thirds of all members of the Board of Directors that there is only a
single source of procurement and that the purchase is for the
sole purpose of duplicating, repairing, or replacing goods that are
in use, including upgrades or migrations of proprietary intellectual

property.

Services _ (Excluding _Architectural, Landscape _Architectural,
Engineering, Environmental, Land Surveying Services and
Construction Management): More than $3,500, but does not exceed
$100,000

MTS may utilize a RFQ or RFP procurement method, whichever is
most appropriate, and shall award the contract to either the lowest
responsible and responsive bidder or to a responsible and
responsive proposer who is determined to have provided the overall
best value based on an evaluation of price and other factors.

Architectural, Landscape Architectural, Engineering, Environmental,
Land Surveying Services and Construction Project Management
Service Procurements: More than $3,500, but does not exceed
$100,000

Unless another method is more appropriate, MTS may utilize a
Request for Statement of Qualifications (RFSQ) procurement method
and shall award the contract to the most highly rated offeror, in
accordance with the Cal. Gov. Code 88 4525 et seq. or the Brooks
Act if federally funded.



C. Formal Procurements: More than $50,000 for construction services and more
than $100,000 for goods and other services

When the expected amount of the procurement is more than $50,000 for
construction services and more than $100,000 for goods and other services,
MTS shall conduct a documented competitive procurement as identified in the
subsections below. All of the below competitive procurements shall be
advertised in accordance with Section 52.4 of this Policy to ensure full and
open competition.

0] Construction Services: More than $50,000

a. Unless another procurement method is more appropriate, MTS
may utilize an IFB procurement method and shall award to the
lowest responsible and responsive bidder.

b. No Bids Received: If after solicitation of bids no responsive bids
are received, the project may be performed through direct
negotiations with a responsible and responsive Contractor.

c. If more than $1,000,000, then the construction services contract
shall include an enforceable commitment that the contractor and
its subcontractors at every tier will use a skilled and trained
workforce to perform all work on the project/contract that falls
within an apprenticeship occupation in accordance with Public
Contract Code section 2600 et seq.

i. Inlieu of the above, this requirement may be satisfied if a
binding project labor agreement is in place that would
cover the construction work at issue.

(i) Goods: More than $100,000

a. MTS may utilize either an IFB or a RFP procurement method,
whichever is most appropriate, and shall award either to the
lowest responsible and responsive bidder or to a responsible
and responsive proposer who is determined to have provided
the overall best value based on price and other factors. For
purposes of determining the lowest price, the amount of sales
tax shall be excluded from the total amount of the bid or
proposal received.

b. If Lower Price Available in Open Market — If after rejection of
bids, the Board of Directors determines and declares by two-




(iii)

(iv)

thirds vote that the goods may be purchased at a lower price in
the open market, the Board of Directors may proceed to
purchase the goods in the open market without further
observance of Section 52.3 (C) of this Policy.

c. If No Responsive Bid Received - If after solicitation of bids, the
Board of Directors determines and declares by majority vote that
it has not received a responsive bid, the Board of Directors may
proceed to purchase the goods in the open market without
further observance of Section 52.3 (C) of this Policy.

d. Procurement of Prototype Equipment or Modifications - Upon a
finding by two-thirds of all members of the Board of Directors
that a purchase in compliance with Section 52.3 (C) of this
Policy does not constitute a method of procurement adequate
for the operation of MTS facilities or equipment, the Board of
Directors may direct the procurement of prototype equipment or
modifications in an amount sufficient to conduct and evaluate
operational testing without further observance of Section 52.3
(C) of this Palicy.

e. Source of procurement for replacement goods: The Board of
Directors may direct the purchase of any goods without
observance of Section 52.3 (C) of this Policy upon a finding by
two-thirds of all members of the Board of Directors that there is
only a single source of procurement and that the purchase is for
the sole purpose of duplicating, repairing, or replacing goods
that are in use, including upgrades or migrations of proprietary
intellectual property.

Services  (Excluding Architectural, Landscape Architectural,
Engineering, Environmental, Land Surveying Services and
Construction Management Services): More than $100,000

MTS may utilize an IFB or RFP procurement method, whichever is
most appropriate, and award to the lowest responsible and
responsive bidder or a responsible and responsive proposer who is
determined to have provided the overall best value based on price
and other factors.

Architectural, Landscape Architectural, Engineering, Environmental,
Land Surveying Services and Construction Project Management
Services: More than $100,000




a. MTS may utilize a RFSQ procurement method, and shall award
the contract to the most highly rated offeror, in accordance with
the Cal. Gov. Code 88 4525 et seq. or the Brooks Act if federally
funded.

b. This section shall not apply if the Chief Executive Officer
determines that the services needed are more technical in
nature, involve little professional judgment and that another
procurement method would better serve MTS’ needs.

D. Design-Build:

When deemed appropriate, MTS may utilize a documented competitive RFP
procurement method and shall award to the proposer who provides the best
overall value, based on price and other factors. The award shall be to a single
contractor for the design, construction and delivery of a complete and
operational project.

E. Design-Bid-Build:

When deemed appropriate MTS may:

(i)

(ii)

First: Utilize through a documented competitive RFP or IFB
procurement method, whichever is most appropriate, a design
services contract for the development of drawings and specifications
and shall award the contract to lowest responsible and responsive
bidder or a responsible and responsive proposer who is determined
to have provided the overall best value based on price and other
factors

Second: Utilize a documented competitive IFB procurement method
for the construction and delivery of a complete and operational
project and award to the lowest responsive and responsible bidder.

F. Noncompetitive Procurement: Sole Source

MTS may utilize a documented Sole Source procurement method when:

(i)

(ii)

The goods or services it needs are available from only one
responsible and responsive source and no other goods or services
will satisfy its requirements;

A change to a contract is beyond the contract’s original scope;



(i) A specified brand or trade name is the only article that will properly
meet the needs of the Board of Directors;

(iv) In an emergency declared by vote of two-thirds of the membership
of the Board of Directors;

(V) Immediate remedial measures to avert, alleviate, repair or restore
damaged MTS property are necessary to ensure that MTS facilities
or vehicles are available to serve the transportation needs of the
public; or

(vi) Otherwise authorized by local, state or federal law.

In all cases Sole Source procurements must be fully approved before award.

G. Revenue Contracts

Unless another method is more appropriate, MTS may utilize a competitive
solicitation process for revenue contracts. MTS shall award a revenue contract
to the candidate whose offer maximizes revenues to MTS after consideration of
all technical qualifications and other criteria as applicable.

52.4  Advertising
A. Procurements which require advertising shall be published through one or
more of the following sources:
() Within a newspaper of general circulation in San Diego County;
(i) Within the a bid management site (e.g. PlanetBids); and/or

(iii) In a local community, small business or contracting trade publication.

B. MTS may also send to contractors and bidders previously known to be
interested in providing the goods or services and at least 1 DBE contractor or
other small business contractor that performs the subject work, if available.

C. Any notice shall specify in the bid invitation and public notice the place bids are
to be received and the time by which they shall be received.

52.5 Contract Form

All purchases shall be documented. MTS may document purchases using one of
the following contract forms: Formal Contract, Purchase Order, Vendor Service
Contract Form, Memorandum of Understanding, Memorandum of Agreement and
purchases by Payment Card when permissible under the MTS Purchasing Card
Policy.



52.6

52.7

52.8

Contract Award

The authority to approve and execute all procurement activities shall be in
accordance with MTS Board Policy No. 41 — “Signature Authority”.

Protests

A.

Content Based Protest: Protests based on the content of the procurement
solicitation shall be filed with MTS Procurement Manager within 10 calendar
days after the procurement solicitation is first advertised. The Chief Executive
Officer's designee, the MTS Procurement Manager, shall issue a written
decision on the protest prior to opening of the procurement solicitation. A
protest may be renewed by refiling the protest with MTS Procurement Manager
within 15 calendar days after the mailing of the notice of the intent to award.

Award Protest: Any bidder may protest the intent to award on any ground not
based upon the content of the procurement solicitation by filing a protest with
MTS Procurement Manager within 15 calendar days after the mailing of the
notice of the intent to award.

Content_of Protest: Any protest shall contain a full and complete written
statement specifying in detail the grounds of the protest and the facts
supporting the protest.

Opportunity to be Heard: Protestors shall have an opportunity to appear and be
heard before the Board of Directors prior to the opening of the procurement
solicitation in the case of protests based on the content of the procurement
solicitation, or prior to final award in the case of protests based on other
grounds or the renewal of protests based on the content of the procurement
solicitation. The decision of the protest by the Board of Directors shall be in
writing and constitutes a final administrative decision for purposes of judicial
review pursuant to Cal. Code of Civ. Pro. 8 1094.6

Protests on Federally Funded Procurements: MTS shall notify the FTA when
MTS receives a protest on a federally funded procurement and keep the FTA
informed about its status. A protestor may appeal to the FTA within five (5)
working days of the date when the protestor receives actual or constructive
notice of MTS’s final decision on a protest.

Responsible and Responsive Contractors

MTS shall award contracts only to responsible and responsive contractors. The
degree and complexity of the responsibility and responsiveness analysis shall
depend on the procurement method utilized. The solicitation must identify all
factors to be used in evaluating whether contractors are responsible and
responsive.



A. Responsible: In selecting a responsible contractor, MTS staff shall consider:
the contractor’s capacity to perform the work required by the contract
documents with respect to financial strength, resources available and
experience; and the contractor’s integrity and trustworthiness to complete
performance of the work in accordance with the contract.

B. Responsive: MTS staff, prior to making a recommendation to award, shall
ensure that all prospective contractors meet all the responsiveness
requirements of the solicitation which may include, but shall not be limited to,
submission of all required documentation and meeting all minimum
performance qualifications.

52.9 Prequalification

MTS may prequalify contractors when there is a reasonable expectation that the
procurement may involve precise specifications and performance standards.

52.10 Bonds, Retention and Rates

A. Bonding
0}

(ii)

(iii)

Bidder’'s Security — MTS shall require the following forms of bidder’s
security for all construction service contracts estimated to cost more
than $50,000: cash, a cashier’s check, certified check or a bidder’s
bond executed by an admitted surety insurer. MTS may require
bidder’s security for other procurements when MTS finds it
necessary to provide assurance that the bidder will execute the
contract as may be required.

Payment Bond — MTS shall require that for all construction service
contracts over $25,000, a payment bond be provided by the
Contractor. MTS may require payment bonds for other
procurements when MTS finds it necessary to provide additional
assurances that the Contractor will make payment to all people and
firms supplying labor and material.

Performance Bond — MTS shall require that for all construction
service contracts over $100,000 that are funded in whole or in part
with federal funds, a performance bond be provided by the
Contractor. MTS may require performance bonds for other
procurements when MTS finds it necessary to provide additional
assurances that the Contractor will fulfill all contractual obligations.
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B. Retention

MTS shall require that for all construction contracts over $5,000, MTS will retain
at least 5% of the contract price. MTS may hold more than 5% retention if a
finding is made by the Chief Executive Officer at a public hearing on a project
by project basis that an increased amount is necessary and such findings are
detailed in the bid documents.

C. Prevailing Wage
All public work contracts (as that term is defined by the Cal. Lab. Code § 1771
and the federal Davis Bacon Act) valued at more than $1,000 shall be subject
to the payment of federal and/or state prevailing wage wages, whichever is
higher. Public works contracts funded solely with federal funds valued at more
than $2,000 shall be subject to the payment of federal prevailing wage.

Original Policy Enacted on 6/22/2006

Policy Revised on 9/13/2007

Policy Revised on 11/18/2010

Policy Revised on 6/9/2016

Policy Revised on 11/9/2017, effective January 1, 2018
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Exhibit A

Statutory and Regulatory Requirements Table:

The following is a listing of the sources of laws, regulations, and guidance that MTS shall follow,
depending on the procurement’s funding source:

Federal Statute, Regulations,
and Policies

Subject

49 U.S.C Chapter 53

Mass Transportation

49 CFR Part 18

Administrative Requirements for Grants and
Cooperative Contracts

FTA Circular 4220.1F

Third Party Contracting Guidance

FTA Circular 5010.1D

Grant Management Guidelines

FTA Circular 5100.1

Bus and Bus Facilities

FTA Circular 5300.1

State of Good Repair

FTA Circular 6100.1E

Technology

FTA Circular 9030.1E

5307 Program

FTA Circular 9040.1G

Non Urbanized

FTA Circular 9045.1

New Freedom

FTA Circular 9050.1

JARC

FTA Circular 9070.1F

ADA Capital

FTA Circular 9300.1B

Capital Investment

Office of Management of Budget
(OMB) Circular A-87

Cost Principles for State, Local and Indian
Tribal Governments

FTA Master Agreement

Annual Terms and Conditions of FTA funded
projects

FTA Certification and Assurances

Annual Agreement between MTS and FTA

Moving Ahead for Progress in the
21st Century Act (P.L. 112-141)

Transportation Law Appropriating
Transportation Funds

FAR Part 31

Federal Cost Principles

2 CFR Part 200

Uniform Administrative Requirements, Cost
Principles and Audit Requirements for Federal
Awards

State Laws Sections(s) Subject

Public Utilities 120220 - MTS Enabling Legislation

Code 120228

Civil Code 9550 et seq. Payment Bond Requirement for Construction
Projects

Civil Code 3320 - 3321 Prompt Payment and Retention to Design
Professionals

Code of Civil 995.311 Verification of Admitted Surety Insurers on
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Procedure

Bonds

Government 4525 et seq. Architect & Engineering Services
Code
Government 6250 — 6270 California Public Records Act
Code
Government 5956 et seq. Infrastructure Projects
Code
Government 14080 et seq. Funding from California Department of
Code Transportation for Exclusive Mass Transit
Guideway Systems
Labor Code 1720, 1720.2, Public Works and Prevailing Wage
1720.3, and
1771
Code of 8 CCR 16000 Public Works and Prevailing Wage Cont.
Regulations
Public Contract | 1103 Responsible Bidder in Public Work Contracts
Code
Public Contract | 1104 Architectural & Engineering Plans and
Code Specifications
Public Contract | 3300 Contractor’s License in Specifications for Bids
Code
Public Contract | 3400 Trade Name or Specific Names in
Code Specifications for Bids
Public Contract | 4100 - 4114 Subcontracting
Code
Public Contract | 5100 - 5107 Relief of Bidders
Code
Public Contract | 6109 Ineligible and Debarred Contractors and
Code Subcontractors
Public Contract | 6610 Contents of Notice Inviting Bids
Code
Public Contract | 7100 - 7200 Public Work Contract Clauses
Code
Public Contract | 9201 - 9203 Claims and Disputes
Code
Public Contract | 20101 Prequalification of bidders
Code
Public Contract | 20103.5 Effect of License Requirement on Bid
Code
Public Contract | 20103.6 Procurement of Architectural Design Services
Code
Public Contract | 20103.8 Determining the Lowest Bid

Code
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Public Contract | 20104 Resolution of Construction Claims

Code

Public Contract | 20104.50 Progress Payments on Public Works

Code

Public Contract | 20216 Competitive Negotiation Process

Code

Public Contract | 20341 Procurement of Construction Services

Code

Public Contract | 20342 Bidder’'s Security — Bid Bond Requirement for
Code Construction Projects

Exhibit A was originally adopted on 6/9/2016.
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